BEFORE THE BOARD OF TRUSTEES
TEACHERS' RETIREMENT SYSTEM OF THE STATE OF ILLINOIS

In the Matier of:

DELORIS MOUNT,

Yt

Petitioner.

FROPOSED DECISION RECOMMENDED BY THE CLAIMS HEARING COMMITTEE
IN THE ADMINISTRATIVE REVIEW OF DELORIS MOUNT

L Introductign

Pursuani to 80 T Adm. Code § 1650.610, ¢ 5eq., the Claims Hearing Committee of Lhe
Board of Trustees of the Teachers’ Reticement System (TRS) met in Chicego, Illinois, to
cansider the appeal of TRS member Deloris Mounl challenging the TRS staff determination that
Ms. Mounl was meligible to receive service credit for 38 days of sick leave granted Lo her by her
employer, Ficld Elementary Schoel District No. 3, m a February 1, 1993, agreement regarding
Ms. Mount's participalion in TRS’ Early Retirement Program (ER[). At the time Lhe additional
38 days of sick leave were granled, Ms. Mount already had 132 days of accumulated, unused sick
leave, and Lhere were only 78 days of teacher attendance left in the 1992-93 School Year, Based
upon TRS’ long-standing interpretation of TRS Rule 1650.350(a) [80 0l. Admin. Code §
1650.350(a)], since Ms. Mount could not actually use the 38 days of sick leave granied to herin
ihe event of iliness before her retirernent (the 132 days she already had on record would have 10
be used before the additional 38 days could be considered for credir), Ms. Mount’s request for
additional sick leave credil was dered.

Pror to the meeting of the Claims Hearing Commiltes, it was agreed between Lhe parlies
that Lthe preseniation of witnesses and oral argument was nol necessary and the Committee should
reach its decision based solety upon Lhe administrative record. The Claims Heanng Commitres
conyisted of Lthe following Board members: Judy Tucker, Chairperson, James Bruner, and Ray
Althoff The Committee was advised in its deliberations in Ma. Mount’s case by Ralph
Loewensiein, independent counsel 1o the Board of Trustees. TRS’ saff pasition was prepared
and submitied by Thomas Gray, Assistant General Counsel. Ms. Mount's position was prepared
and submitied by Wande Van Pell, Associate Gereral Counsel, Tllinois Education Association -
NEA

After considering the position stalernents of the paries and the exhibits atlached thereto, it
is the recommendation of the Claims Hearing Committee thar the stafT determinabion 10 deny Ms.
Mount’s claim for additional sick leave credit based upon 1he staff*s imerpretation of TRS Rule
1650.350{a) be upheld.




II. Relevant Stalutes and Rules

The Board 18 asked to interpret TRS Rule 1650 350(a), promulgated pusrsuant o the
Board’s nilemakang power as sel forth in 40 ILCS 5/16- 168, which clarifies 40 ILCS 5/1&-
127(6).

TRS Rule 1650.350(a) sales:

To be creditable for reurement purposes, sick leave must have been actually
availabie {or use by 2 member in the event of illnesa. Service credit i3 not available
and shall not be camputed for sick leave days added to the credit of & 1eacher at
the time of termination of service for the purpose of increasing a member’s
retirement service credit.

40 ILCS 5/16-127(6) mates:

Any days of unused and uncompensated accumulaled sitk leave earned by a
teacher, The secvice credit granted uader this paragraph shall be the ratio of the
number of unused and uncompensaled accumulated sick leave days to 170 days,
subject 1o a maximum af one year of service credil. Prior to the member's
retirement, cach former employer shall certify to the system the number of unused
and uncompensaled accumulated sick leave days credited to the member at the
time of Llermination of service. The peried of unused sick leave shall not be
considered in determining the effective date of retirement.

IIL  lasue
The panies agreed the issues 10 be decided by the Board 10 be:

1. Under the provisions of 40 ILCS 5/16-127, Campulation of Credilable Service, and
Tenchers’ Retirement Syslem {TRS) Rule 1650.150, Service Credit for Unused Accumulated Sick
Leave Upon Relirement, duly promulgated pursuant to TRS® rulemaking authority, 18 Delons
Moeurr entitled to the 38 days of nek leave credil granted 10 her by her employer in the parties’
February 1, 1993, agreemenlt? ..

2. Was TRS' interpretation of Rule 1650.350{a) in Lhe instant case arbitrary, capricious,
or clearly erroneous?

IV. Statement nf Factsy

Prior (o the meeting of the Claims Hearing Committee, the parties stipulaled Lo Lhe
follewing facts, and the Board adopts and finds them to be Lhe facis of this case.

1. Deloris Mount was employed as a reacher by Field Elementary Schoal District No. 3,
Texico, Jefferson County, Tllinois, during 1the 1992-93 School Year.




2. InJanuary, 1993, Ms. Mount’s bargaimng representative, the Field Educanon
Aasociation, IJEA-NEA, entered into negotiaticns with her employer tegarding Ms. Mount’s
participaton in the Early Retirement Incenuve (ERI} Program.

3. OnFebruary 1, 1993, the parties entered into an agreement regarding Ms. Mourt s
retiremnent under the ERI Program (Hearing Exhibit A}.

4, Pursuant to the agreement, Ms, Mount was credited with 18 days of addilional sick
leave.

5. Atihe time of Lhe signing of the agreement on Fehruary |, 1993, Ms Mount had 132
days of unused, accumulated sick leave.

6. The lasi day of school in Lthe 1992-93 School Year for Districe No. 3 was June 1, 1993,

7. Al the time Lhe additional 38 days of sick leave were granied to Ms. Mounl by the
agreemenl, Lhere were 78 days lefl m the School Year (Heaning Exhibit B).

8. By letier dated August 24, 1993, the Teachers' Retirement Sysiem (TR.S) nolificd Mas.
Mourr Lha! Lhe 38 days of sick leave granted to Ms. Mount in Lhe February 1, 1993, agreement
were nol repocable to TRS based upon TRS' Lnding Lhal “the sick leave days granted by District
3 were noi granted sufficiently in advance of retizement so as to be available for use us sick leave”
{Hearing Exhibit C).

9. Ms. Moun\ is seeking credit for 170 days ol unused, aceumulated sick leave,

10. TRS has granted service credil for the 132 days of sick leave Ms. Mount had pn
February i, 1993.

11. Ms Mounl took no sick days between February |, 1993, and June 1, 1993,

V. Pagition of Lhe Parties

1t is TRS’ position that 8 member’s previously accumulated and unused sick leave must be
aken intg consideration when applying TRS Rule 1650.350(a). In Ms Mounl's case, since she
already had 132 days of sick leave on 1ecord she could not use the 38 additional days granted in
the event of illness because she would be retired well before the existmg 132 days were used up.

ic is Ms. Mount's position that a member's existing days of sick leave should be ignored
and that the only limitations on granting sdditional sick leave are the 170 day limit set forth in 40
ILCS 5/16-127(6) and Lthe number of days lefl uniil the member’s retirement. Ms. Mount also
contends thal TRS Rule 1650.350(p) is void, because il violaies § 5-20 of the Adminsicative
Procedure Act, 5 ILCS 100/5-20, which regquires an administrative rule involving the exercise of a
discrelionary power to be “slated as precisely and clearly as practicable under the condiions to
inform fully those affected ”




VL Discussion and Analveis of Lhe Board's Decision

The Board has carefully examined the language of the rule in quesiion, the arguments of
the parties, end the sratutory and case law presemted by the parties in support of their respective
positions and finds that

i. TRS Rule 1650.350(a) is 2 reasonable exercise of TRS* mlemaking auchority,

2. TRS’ interpretalion of Rule 1650.350{a) 1s not arbitrary, capricious, or cleasly
Erroaeous,

3. TRS Rule 1650.350{a) does not violate the provisiona of § 5-20 of the Adminisiralive
Procedures Act.

Promulgsied in Accordance with Baard Rulemaking Authori
Reasoneble Exercise of Rulemaking Anthority Thereof

Pelitioner does not challenge the Board's authonty 1o promulgate rules for Lhe governance
of the Teachers’ Retiremeul System {TRS), nor does Petilioner claim thal the Board exceeded its
rulemaXing authority in promulgating Rule 1650.350(a). However, Lhe Board feels it neceasary (o
addresa these issues as a starting point to the analysis of its decision in this case,

Pursuant 1o 40 ILCS 5/16-168, the Illinois General Assembly has granted to the Board of
Trustees the power to enect rules 10 insure orderly adminisiration of TRS. As stared Lherein:

Board - meeting - rles - voling. The board shall meet regularly at least 4 Limes a
year at sach time as it may by by-laws provide, or al Lhe call of the president or of
a majority of the nembers. The board may adopt rules for the government of its
mexctings and for the administration of the syslem. Each mustee is entitled to 1
vote. The votes of a majorty of Lhe nembers are necessary for a decision by Lhe
lrustees al any meetivg of the board. (Emphasis added).

Based upon this grant of authority from the Legislature, Lhe Board promulgated TRS Rule
1650.350(a) to establish parameters for when sick leave would be creditable to increase member
retirernent benefits. As stated in the Matter of Estate of Hoheiger, 53 Ill Dec_ 612, 424 NE 24
25 (1981)

An adminislralive agency possesses no inherent or COMMON law power
(Sibley v. Health & Hospitals’ Governing Comm. (1974), 22 Tl App.3d 632, 317
N.E.2d 642), and thus the only power held by such body is conferred by express
pravision of law or is found, by fair implication or intendment, 1o be incident to
and included in the authorty expressly conferred for the purpose of carrying out




and eccomplishing Lhe gbjectives for which the agency was created (Departmernt of

Public Aid v. Brazziel (1978), 61 [l App 3d 168, 18 Il Dex 481, 377 N.E 2d
1119) (Hoheiser a p. 614.)

The n-u_ii_ting nf_sick leave is an express function of TRS, and the esiablishment of rules gOVerning
the crediting of sick Jeave are clearly ingident 10 the administration of the System.

TRS Inlerpretation Not Arbitrary, Capritious, nr Clearly Erroncous

Petitioner's first argumenl for reversing the staff determinalion Lthat Ms. Mount was not
eligible 10 receive 38 sick leave credit under the prowisions of TRS Rule 1650.350(a) 18 thal the
nafl’s mierpretalion of Rule 1650.350(a) is arbitrary, capricious, and clearly emoneous. The
Board rejects Lhis assertion for the following reasona.

' In deciding any ease involving a challenge 10 an agency’s interpretation of its rules, the
trier of fact must initiare it inquiry with Lhe presumplion that Lhe agency’s inlerpretalion is valid
As stated in Sexjon Contr. v. Pollution Control Bd , 146 TI. Dec. 888, $58 NE.2d 1222 (1950}

It is well established Lhal the inlerpretalion given by an adminisirative
Agency to i3 pwn rules and regulalions is entitled to respeciful consideration and

will ool be overruled unless plainly erronepus. (Heifner v. Board of Education,
(1975), 32 TIl. App.3d 83, 87, 335 N.E.2d 500.) {Sexton ai p. 894).

For an agency inlerpretation [0 be considered “plainly erroneons’,” Lhe burden is on Lhe
challenging party 1o demonstrale that the language ol Ihe rule iy question is clear and
unambiguous; admits of only one construclion, nd Lhat the agency failed 10 apply that
construction {see Hetzer v, Stale Police Merit Bd., 8 Il Dec. 23, 25, 368 N E.2d 261 (1977).
The Board has carefully reviewed TRS Rule 1650.350(a) and finds 1hat Rule 1650.350(a) does
not provide for Lhe crediting of sick leave days withoul any conmdernation of a member’s existing
days of unused sick leave, nor does it state Lhal the only limilaion on the granling of sick leave ig
the number of days left until a member retires Petilioner 18 merely offering an alternalive
interpretation of Rule 1650.350(a) 10 justify increasing her serice credit. However, the posiling
of aligrnalive rule interpretations is not sufficien! to meet a challenging party’s burden to establish
that an agency’s interpretalion is “plainly erroneous.” The Board finds Peritioner’s argument on
this issue 10 be withoul merit.

! The terms “arbitrary and capricious, clearly erraneous, and plainly erroneous™ are nsed

interchangeably by Illinois Courts (see Ted Sharpenter, Ing, v, [ll. Liguor Control, 102 Ill. Dex.

112, 499 N.E.2d 669 (1990} and Mitee Racers, Inc. v. Carnival Anwsement Safety Bd., 105 JIL.
Dec. 780, 504 N.E.2d 1298 (1987) for varations)




As stated in Freeman Coal v. Ruff; 228 N.E.2d 279 ( 1967):

‘ 1 Rules of statulory construction are tools or aids [or asceriaining legislative
mienton and the application of a particular rule is not in and of itself detarminalive
of legislalive intention. It is, of course, axiomaric that long-standing conteinpor-
Aneous construction by ones charged with the administration of particular statute
13 entitled 1o great weight in construing the statute. This doctrine of conteinporan-
eous Fanstrucﬂun becomes even more persuasive when il has been of long
slanding and the legislature, presumably aware of the administrative interpretation,
has amended olher sections of the act during the penod involved but lefl
untouched the sections subjest 1o the seemingly approved administrative
interpretation. lllinois Bet Tel. Co. v, Iilinois Commerce Comm'n, 414 TIl. 2178,
111 N.E.2d 329 (1953). People ex rel Spiegel v. Lyons, | [1.2d 409, 115 N.E.24

895 (1953). Bell v_South Cock Cg., Masauitg Abatement Diist_, 3 TI1.24 353,121
N.E2d 473 (1953). Mjssissippi Rjver Fuel Corp. v. [llingis Commerge Comm’n, 1

?]],Id 509, 116 N.E.2d 394 (1953). (Ruffatp 282 ) (Again, the rules of slatutory
inlerpretation as set forth in Rufl’ are equally applicable to the interpretation of
TRS rules.)

As demonstrared by Hearmg Exhibils F through L, TRS has heen consistenl in itg
interpretation and applicaion of Rule 1650.350(a). Furthermore, there have been numerous
changes to the Pension Code over the period covered by Lhe exhibits, the most recent changes
having been enacted in 1993 During this penind, 1he Legislarure has nat seen fil Lo enact changes
10 the Pension Code 10 reverse or aller TRS” interprelalion of Rule 1650 350(a). Having allowed
TRS’ intespretalion [0 conlinue, the Legiglature is presumed 10 concur in it.

Furthermore, the fact that a rule is subject to mierpretation does not invalidale an agency’s
interpretation of that rule. As stated in Phillips v_Hall, 69 Tll. Dec. 201, 44T N.E.2d 418 (1983):

A reviewing court should accord substantial discrelion to administrative
agencies in the construction and apphcation of their rules, inlerfering only if &
body’s interpreration iy plainly erroneous or inconsistent with long-setiled
constructions. The doctrine does not invite arbitrariness or inconsistency Bom
case 1o case, because an interpretation, hke its parent siatule and rule, binds the
agency as its policy and must be followed. Scheflki v, Board of Fire & Police
Commissioners (1974), 23 [Il.App.3d 971, 973, 320 N.E.2d 27} and case3 cited
therein, 2 Am. Jur.2d Administrative Law §§ 241, 242, 243 (1962). (Phillipg at p.
208).

TRS’ interpretalion of Rule 1650 35(a) clearly meets the “long-settled” congiructiou 131
set forth in Phillips. Furthenmore, 10 be congidered “clearly erroneous,” an agency's rule
mlerpretation would have to be such that no reasonable person would interpret the rule as did Yhe
ggency; not just thet a differenl interpretation might have been feasible, or even more wise [see
Midwes! Petroleun Marketers v_City of Chicaga, 37 IIl, Dec. 707, 402 N.E.2d 709 (1980)) In




the instant case, the Board finds that the Claimant cannot demonstrate a clearly erronepus
interpretation by TRS and fails that portion of the Phiilips’ test as well.

The Board also finds the computalion of creditable service (o be a technical problem of
pension administration and that TRS siaff is uniquely qualified to decide how credil requesls
should be resolved.

As stated in Shell Qil Co. v. Pollution Conteol Bd., 37 Tl. App.3d 264, 346 NE.2d 212
(1976}

When reviewing administrative rules and regulations, on the other hand, a coun
may not invalidate the regulation unless it is clearly arbitrary, unreasonable or
capricious, because administrative agencies are inherenily more qualified ro decide
techrical problems and the mechanics of dealing with them. Because the courts
lack 1he expertise possessed by adminstralive agencies, they should hesitate to find
a regulation unreasonable. (Shell Gil ac p. 218).

Lastly, the Board finds that the Petitiotier is seeking to be weated differenily than other
similarly situated members. However, having consistently derued sick leave credit to others who
attempted lo do whal Petitioner seeks to do, the Board i3 constrained 1a uphald the stafl
determination in this case. As stated in Gatica v. 11 Dept, of Public Aid, 51 Ul. Dec. 488, 423
N.E.2d 1292 (1981):

An agency may not abruptly deviate fom such prior rules with respect to
the epplieability of a fundamental directive wilhou: prior notice of its intended

change. Boscoe v, Kusper (7th Cir. 1970), 435 F.2d 1046, 1055, (Gatica at p.
492).

Based upon the foregoing, the Board finds tha1 TRS slafl interpretation and application of
TRS Rule 1650.350(a) was not arbitrary, capricious, or clearly ermoneous.

Rule Does Not Viglate § 520 of the Adminis(ralive Procedure Act

The Claimani further asserts that Rule 1650.350{a) fauls 1o comply with § 5_-2(‘-* _cuf the
Administrative Procedures Act (5 ILCS L00/5-20) and, therefore, TRS' interpretation is unlawful.
Section 5-20 slales:

[mplementing discretionary powers. Each rule that implements a
discretionary power to be exercised by an agency shall include the standards by
which the agency shall exercise the power. The standards shall be stated as
precisely and clearly as practicable under the conditions to inform fully those

persons affecied.

Section 5-20 iy not applicable to Claimanc's case. Rule 1650.350(a) does not implement a .
discretionaty power 1o be exercised by TRS staff. As stated in Eck v, McHenry County Pul:z-hc
Bldg. Com’n, 178 Nl Dec. $86, 604 N.E.2d 1105 {1992); “Discretionary acts are those which




require personal deliberztion, decision, and judgment.” (Eck at p. 592). Under Rule 1650,350(a)
and TRS' interpretation thereol, sick ieave is either credilable or not, depending on the number of
1ck leave days a member has and the number of days leRt until recirement.

Application of Rule 1650.350(a) 15 purely ¢ minisierial function. As staled in Anderson v
Village of Forest Park, 179 1ll. Dex. 373, 606 N.E 2d 205 (1992).

Morustenial acts are those which a person performs on a given slate of facta ina

presenbed manner, in obedience 10 the mandate of legal authority and wilhout

reference to Lhe official’s discretion as to the propnety of the acts. (Anderson at p.

181)

TRS staff has no discretion in ils sdministration of Rule 1650.350(a). The siaff can only apply the
Rule 1650.350(a) credibility equation to the member’s sick leave numbers. Accordingly, the
Board finds that Ms. Moun('s § 5-20 argument is withont meni.

VIL Conclusion

Based upon the Claims Heaning Committee’s conclusion that the Board of Trustees clearly
passessed Lhe statutory authorty to promulgate TRS Rule 1650.350(a) and that Lhe promulgation
of TRS Rule 1650.350{(a) was a reasonable exercisc of the Board's rulemaking authonity: Lhat
TRA’ interpretation of Rule 1650.350(a) is not arbitrary, capricious, of clearly erroneous; and (hat
§ 5-20 of the Administrative Procedures Act is not applicable to Ms. Mount's case, Lhe Claima
Hearing Committee recommends that the Board uphold the staff determinarion 1o deny Ms.
Mount service credit (or Lhe 38 days of sick leave granted 10 her pursuant 1o her ERI agreement
with her employer, Field Elementlary School District No. 3.

VIIL Notice of Right to File Exceptions

Exceptions to Lhe Claima Hearing Committee’s Proposed Decision must be filed within
Bfieen (15) days of receipt by the Clamant. A Final Decision will be issued by the Board of
Trustees after il has considered the Clayms Hearing Committee’s Proposed Decision and any
exceptions filed by the Claimant.




